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JOHN REYNOLDS Merchant in London, 


r 5 
1 HAT, on 15th April 1 William Young merchant , 


in Aberdeen drew a bill on Meſſrs M*Culloch and 
Loung in London for L. 100 Sterling, payable five. 
days after Lehr, to William Mitchell merchant in Aberdeen, 
or his order. | 

William Mitchell, the creditor in this bill, tranſmitted the 
ſame to his brother and correſpondent Alexander Mitchell 
merchant in London, by the poſt which left Aberdeen on ſaid 
15th April, having firſt indorſed it to him blank, by putting 
his own name on the back, which js the method of indorſa- 
ton: N practiſed amongſt — 


It 


4 


It happened that Alexander Mitchell had ſtopped payment 
on the 12th of April. The petitioner, 3s one of þis creditors, 
rook out a commiſſion of bankruptcy againſt him ; and, on 
the ſecond of May following, which was as ſoon as the ne- 
ceſſary forms of giving notice in the Landon Gaxecte, &c. 
could admit of ir, the petitioner, together with John Varn- 
ham another of the creditors, was choſen aſſignee of Alexander 
Mitchell's eſtate and effects, under the commiſſion of bankrupt · 
cy, and the petitioner was the 1 1 whom the 
trouble of management > nes : 

So ſoon as the commiſſion of bankruptcy was iſſued, and 
before the forms requiſite for the petitioner's being choſen al- 


fignee could be compleated, Alexander Mitchell lodged in 


the petitioner's hands, by virtue of the commiſſion of bank” 
ruptcy, in preſence of the King's meſſenger, and for behoof of 
his whole creditors, all his bills and ſecurities of which he was 
then poſſeſſed ; and in like manner he put into the petitioner's 
hands, for behoof of his creditors, from day to day, ſuch other 
bills as became his property, by coming indorſed to him from 
any of his correſpondents in the courſe of his trade, and, a- 
mongſt others, the L. 100 bill above mentioned, drawn by 

William Young upon M*<Culloch and Young, 

The petitioner, how ſoon he received this bill, not doubt- 
ing that it would be duly honoured, conſidered it as part of 
the bankrupt's eſtate, and as fuch, placed it to the eredit of 
that eſtate for behoof of the whole creditors for whom he 
acted, Ho then, as his duty required, preſented it for accepr- 
ance to MCulloch and Young ; bat they refuſed to accept it; 
and the reaſon of their refuſal was, that William Young, af- 
ter he had drawn the bill, wrote them a letter, deſiring they 
might not accept the ſame, becaufe William Mitchell the ori- 
ginal creditor had failed, and becauſe William Young the 


drawer had, as he pretended, got no value for che bill, This 


laſt averment was not true; for William Young does now ac- 


knowledge that, when he drew this vill, he got from William 
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Mitchell, the creditor therein, his acceptance for L. 101 Ster- 
ling, being the ſum of the bill with one per cent. of ex- 
change. * | 

William Young's letter, however, to M*Culloch and Young, 
had the effect to make them refuſe a {eg and, upon 
their, refuſal, the petitioner took a proteſt in common form, 
both againſt them and againft Young the drawer. This pro- 
reſt, together with the bill, the petitioner immediately ſent 
to Aberdeen to be the foundation of diligence againſt the 
drawer, in caſe diligence ſhould be, neceſſary. The petitioner, 
at the ſame time, 1 an indorſation on the back of the bill, 
in favours of Mr George Gordon his correſpondent at Aber- 
deen, for the purpoſe of impowering him to receive the money, 
in caſe Young the drawer ſhould be diſpoſed ro pay his bill, 
without being legally compelled. 

But this being refuſed, ir became neceſſary to proceed in 
diligence ; with that view the bill and proteſt were regiſtrate in 
the ſheriff court-books of Aberdeen, and the ſheriff's precept 
was iſſued for charging William Young, who thereupon pre- 
ſented a bill of ſuſpenſion ;, upon adviſing which, with anſwers 
and replies, the Lord Strichen Ordinary refuſed the bill; but, 
upon a petition and anſwers, your Lordſhips were pleaſed to 
remit to the Lord Ordinary to pals the bill, in order that you 
might have the matter mare fully before you, 

The ſuſpenſion delng expede, came to be diſcuſſed before 
the Lord Gardenſton Ordinary, His Lordſhip, after hearing 
parties, appointed memorials to be given in; and, upon advi- 


Ang very full memorials, his Lardſhip ber this Jjudg: 
$ 


ment. The Lord Ordinary having conſidered the memoria 
© for both parties, finds the letters orderly proceeded, and de- 
© cerns.* But, upon adviſing a repreſentation and anſwers, 


his Loruſhip was ple aſed to profiounce this interlocutor ; * The Dec. 11. 


Lord Ordinary having conſidered therepreſentation and an- 
wers, and reviewed the particular circumſtances of this cafe 
SR | * alters, 
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(4) 
alters the former interlocutor, and ſuſpends the letters ſin- 
t plictter,” 

This laſt interlocutor the petitioner muſt ſubmit to the re- 
view of your Lordſhips, and is humbly e that your 
Lordſhips will think the ſame ought to be altered, and that 
the Lord Ordinary's former judgment was better founded, 

The circumſtance which ſeemed chiefly to weigh with your 
Lordſhips as a reaſon for paſſing the bill of ſuſpenſion, was, 
that the petitioner, not having at that time given hisagent ſuffi- 
cient information of the facts, his counſel could not ſet forth 
with preciſion under what character, and by what authority 
the petitioner acted in this matter; but theſe particulars are 
now cleared up by the affidavits, hereto ſubjoined, of the pe- 
titioner, and of Alexander Mitchell the bankrupt, 

The defender found great fault with the production of 
theſe affidavits, which could not, he ſaid, afford any evi- 
dence, becauſe not taken by the authority of this court. 

But, although it may be true, that theſe writings cannot be 
held as legal evidence in this cauſe, yet the defender had no 
reaſon to take exception at the production of them; he had 
repeatedly called upon the petitioner, peremptorily to ſay, under 
what character, by what authority, and in what way and 
manner he had received this bill. The petitioner has endea- 
voured to ſatisfy him on all theſe heads, by giving him a full 
and circumſtantial account of every particular; and that 
account is not the worſe, nor the leſs likely to be true, that the 
petitioner has given it upon oath. If the defender does not 
incline to hold this oath as evidence, let him take it as the al- 
legation of the petitioner; and if, after inquiry, he does not 
chuſe to reſt upon it, but inſifls upon bringing it to proof, the 
petitioner ſhall have no objection thereto. = 

Suppoſing, however, the facts to be as the petitioner has ſta- 
ted them, the queſtion turns upon a point of very great con- 
ſequence. It has hitherto been underſtood, that nothing was 
better eſtabliſhed in our law, and it is certain nothing can be 
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of more importance in a commercial country than the free, 


- fafe, and eaſy rranſniſſion of bills, which are in uſe to paſs 
= from handike bank-notes, or bags of money, neither clog- 


ged by the debts, nor affectable by the deeds of the different 
perſons through whoſe hands they paſs; by this means, a 
multiplicity of tranſactions in bills is daily and hourly carried 
on with expedition and confidence, which would otherwiſe 
become dangerous and inextricable. | 

The defenders bill, drawn payable to William Mitchell, and 
by him tranſmitted with a blank indorſation to Alexander 
Mitchell, became thereby the property of Alexander, in the 
ſame manner as if the indorſation had been filled up in his name. 
This is a thing ſo eſtabliſhed in practice as to admit of no 
doubt; bills paſs daily, blank indorſed, through twenty diffe- 
rent hands, and are alwiſe underſtood to belong to the holder, 
juſt as much as if the indorſation ſtood in his name. And this 
practice is authoriſed by ſtatute; for, in the act 1696, cap. 25. 
which prohibits blank writings, an expreſs exception is made 
of the indorſat ion of bills of exchange; ſo that the objection 
made by the defender, againſt the validity of the tranſmiſſion 
of this bill, becauſe it was ſent: to Alexander Mitchel with a 
blank indorſation, upon which the defender founded a good 
— of argument, will not have any weight with your Lord- 

ips. | RET 

The bill then having become the property of Alexander 
Mitchel, by being tranimitted to him in the courſe of trade, 
blank indorſed, was by him transferred, as already mentioned, 
to the petitioner for behoof of his whole creditors; and the 
petitioner having ſtated the ſame to the credit of rhe bank- 
rupr's eſtate, was bound, in diſcharge of the duty of his truſt, 
to follow out in the manner he has done the proper ſteps for 
making the ſame effectual, by preſenting it for acceptance, 
proteſting it when acceptance was refuſed, and now ſueing for 
recourſe againſt the N the drawer of the bill. | 


.. 


66 ) 


The defender ſeemed to lay the chief ſtrefs of his cauſe up · 
on an alledged fraud in William Mitchell, in taking this bill 
at a time when he knew himſelf on the eve of bankruptcy; 
and, from the terms of the Lord Ordinary's laſt interlocutor, 
it would appear, that this allegation of fraud has had ſome 
weight with his Lordſhip in pronouncing that Judgement. 

How far William Mitchell was guilty of any fraud, or had 
any view to bankruptcy, at the time when he got this bill, is 
a thing of which your Lordfhips ſec it is impoſſible that the 
petitioner can have any knowledge; and, if any ſtreſs was to 
be laid on the ſuppoſition of that fact, it is, with ſubmiſſion, 
thought, that the truth thereof ought to have been ſome how 
inſtructed, and not taken for granted, upon the bare allega- 
tion of the defender. The petitioner, as he has already ſaid, 
cannot be ſuppoſed to know any thing of the matter; an 
in fact, he knows no more of it than what he ſees in the ſto- 
ry told by the defender, to which he is not bound to give 
credit. Res 5 
The defender ſays, that William Mitchell took this bill, 
knowing that he was immediatehy to become bankrupt, and 
therefore was guilty of a fraud. "ny 8 

It is indeed true, that William Mitchell did become bank- 
rupt within two days after the date of this bill; but it does 
by no means follow, thai he was guilty of any fraud in this 
tranſaction with the defender. His credit was perfectly en. 
tire at the date of that tranlaction, as is STS, by 
the detender*s fo readily granting him this bill upon his ac- 
ceptance for the ſum; and it is an undoubted fact, that William 
Mitchel could that day have got the ſame, or even a much larger 
ſum, upon his ſimple acceptance, from twenty merchants in A- 
berdeen beſides ine defender. And as, by the defender's own ac- 
count of the matter, William Mitchell's bankruptcy was occa- 
ſioned by the failure of his correſpondent Alexauder Mitchel at 
London, which happened only on the x2th of April, it was im- 

{ible that failure could be known to William Mitchell at 
Aberdeen on the 15th, when the bill in queition was granted. 

There 
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There is not, therefore, the leaſt ground to preſume, that 
William Mitchell took this bill from the defender with an 
intention to defraud him of the money. The circumſtances 
of the caſe. ſeem indeed abſolutely ro exclude. ſuch a ſuppoſi- 
tion; for, can any reaſonable man believe, that William Mit- 
chell, foreſeeing rhe bankruptcy which was itnmediately to 
enſue, would gratuitouſſy, and to ſerve no earthly purpole to 
himſelf, have defrauded the defender of this money, merely in 
orcer to ſend the fame to London, to be divided amongſt the 
creditors of Alexander Mitchell. 2 
The petitioner, though intirely ignorant of the fact with 

reſpect to the alledged traud of William Mitchell, cannot 
help taking notice of theſe apparent inconſiſtencies in the de- 
fender's account of the circumſtances from which that fraud 
is inferred, which are fo far from tending to that concluſion, 
that they do, in the petitioner's apprehenſion, render it ab- 
ſolutely incredible. | | 

But, be that as it may, the petitioner is adviſed that it can- 
not poſſibly enter into conſideration in the preſent queſtion ; 
and that he, having got right to this bill for a moſt onerous 
cauſe, cannot be affected by any exception which might have 
been competent againſt the original creditor, not even the 
exception of fraud. | | 

The moſt groſs and glaring act of fraud that can be com- 
mitred by the creditor in a bill, is to indorſe the ſame after he 
has received the payment; yet, even in that caſe, ſuch fraud 
would not affect the onerous indorſee, but the granter of the 
bill would be obliged to pay to him a ſecond time, notwith- 
ſtanding his having formerly made payment to the original 
creditor, a eee bh e ee yeh 

In like manner, the exception that a bill was elicited, when 
the accepter was intoxicated with liquor, and without any 
onerous cauſe, was found not relevant againſſ an onerous in- 
dorſee, 24th Februaty 1736, Wilſou and Frazer againſt Niſ- 
bet of Craigentinujie. Upon the fame ground it was found, 
that a bill having been granted for money won at play, 


ord 
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afforded no ſufficient defence againſt payment thereof to an 
onerous indorſee; 26th January 1740, Neilſon againſt Bruce 
of Newgrange, | | ; 
Were theſe eſtabliſhed principles to be altered, the ſecurity 
of all tranſactions in bills would be unhinged, which would 
lead to inextricable confuſion ; and it is eaſy to ſee what a fatal 
blow it would give to the credit and commercial dealings of this 
country, if it ſhould, by a judgment of your Lordſhips, be de- 
dared the law of Scotland, that a bill of exchange drawn in 
Scotland, transferred by indorſation in the courſe of trade to 
a merchant in London, and, upon the failure of that merchant, 
again transferred to his onerous creditors towards their payment, 
is to be held as null, and can produce no action on account of a 
ſuppoſed fraud of the original drawer; becauſe, ſoon after the 
date of the bill, he became bankrupt, although he was in very 
credit at the time of drawing it: The conſequence 
would be, that no London merchant could ſafely accept of an 
indorſation, however onerous, to a Scotch bill, without ſending 
to Aberdeen, Banff, Inverneſs, or whatever other place in 
Scotland the bill was drawn from, to learn the preciſe circum- 
ſtances of the drawer at the date of the bill ; and not only in 
what credit he was at that time, but how long he continued 
in good credit thereafter; and the ſame inquiry, if neceſſary as 
to the original drawer, would be equally ſo with reſpect to all 
the intermediate indorſers, n | 
The defender, in ſupport of his argument, quoted the caſe 
of a bill not long ago reduced by your Lordſhips, in a que- 
ſtion between John Thain, and Lindſay, and Boog ; Thain's 
daughter, with the concurrence of Lindfay and Boog, two of 
her creditors, had formed a ſcheme to defraud her father by 
procuring, by falſe allegations, his acceptance to a bill payable 
ro Lindſay and Boag, It was impoſſible your Lordſhips could 
heſitate to reduce that bill, and to prevent the committers of 
od rs a fraud from reaping the benefit thereof. But that 


caſe, it is plain, has not the moſt remote affinity to the pre- 


ſent. 
- The 


— 8 — 
" - 
= 1 1 i So > 
* 24 * 2 
SES - Sa we , 


( 9 ) 


The defender moved ſome flight objection to the formali- 

ty of the diligence proceeding upon this bill, What he 
chiefly inſiſted upon, was, that the charge was given in the 
petitioner's name, notwithſtanding the indorſation to George 
Gordon. But there is evidently nothing in this objection. 
The bill was proteſted by the petitioner; the bill, together 
with the proteſt, in his name, were regiſtrated in the ſheriff 
court-· books; it was therefore in his name only that the ſhe- 
riff's precept could be iſſued, and the charge given; fo that 
the indorſation to George Gordon, made after the bill was 
proteſted by the petitioner, could have no effect; nor does 
George Gordon, (to whom only it could at any rate be com- 
petent) make any claim upon that indorſation. 

To conclude, the petitioner, and the other creditors for 
whom he is acting, ſuffer great loſs by the bankruptcy of A- 
lexander Mitchell; the defender, by paying this bill, may, per- 
haps, likewiſe be a loſer by William Mitchell's bankruptcy; 
but this is go argument way he ſhould not be liable for pay- 
ment of the bill which he drew, nor any reaſon why the rules 
of law, and theeſtabliſhed and moſt important commercial 
principles in regard to the tranſaction of bills, ſhould be got 
over in his favours, to the prejudice of Alexander Mitchell's 

creditors, who are in pars caſu with him, and are equally cer- 


tantes de damno evitando, 


May it therefore pleaſe your Lordſhips, to alter the Lord Or- 
dinary's laſt inter locutor, and to adbere to his Lor dſbip's in- 
terlocutor of 26th July. 17 o; and to find the letters order 
ly proceeded ; and the defender liable in expences. 
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According to Juſtice, 
W. NAIRNE. 
C COPY 


COPY of Affidavits mentioned in the foregoirg Petition. 


A LexaxnDer MITCHELT of Baſing lane, London, mer- 
[\ chant, dealer, and chapman, the perſon againſt whom a 
commiſſion of bankruptcy, under. the great ſcal of Great Bri- 
rain, hath been lately awarded and iffued; and John Rey- 
nolds, of Thames-ſtreet London, merchant, one of the aſſig- 
nees of the eſtate and effects of the faid Alexander Mitchell, 
ſeverally make oath, and ſay; and firſt this deponent Aexan- 
der Mitchell for himfelf, ſaith, That, on the twenty firſt day of 
April laſt, he received in a letter by the poſt, wrote by Wil- 
liam Mitchell the younger of Aberdeen, to him this deponent, 
a bill of exchange, dated the fifteenth day of this ſame, April, 
drawn by William Young, on Meſſieurs M*Culloch and. Young 
of London, for payment, five days after fight, to the ſaid Wil- 
liam Mitchell, of the ſum of one hundred pounds ſterl ing, and 
which ſaid bill was by rhe ſaid William Marchell indorſad to 
this deponent ; and this deponent ſaith, That, as ſoon as he, 
this deponent, received the ſaid bill, he gave the ſame to the 
ſaĩd John Reynolds, as part of his this. deponent's eſtate and 
effects. And this deponent John Reynolds for himſelf ſaith, 
That he received the ſaid bill of exchange from the other de- 
ponent Alexander Mitchell, as part of his the ſaid Alexander 
Mitchell's eſtate and effects; and that he looked upon the ſaid 
bill as a good bill for the (aid ſum of one hundred pounds; 
and this deponent faith, he immediately placed the ſame to the 
credit of the ſaid bankrupt's eſtate; and this deponent, John 
nold's further faith, he ſent the ſaid bill of exchange to 
the ſaid Meſſieurs M Culloch and Young for acceptance, which 
Was 
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| was refuſed by them, as this deponent has been informed and 
verily believes, (ſigned) 


ALF. MrTCHELL, 
JoRN RETNOTDs. 


Sworn at Guildhall, London, the 
26th day of October 1769, before 
me Robert Alſop, alderman of the 
city of London, 


ALEXANDER MITCHELL, of Baſing lane, London, mer- 
chant, againſt whom a commiſſion of bankruptcy hath been 
lately awarded and iſſued, maketh oath, That John Reynolds 
of Thames ſtreet, London, merchant, and John Varnham of 
Five Foot lane, Southwark, in the county of Surry, feil mon- 
ger, were, on the ſecond day of May laſt, at Guildhall, Lon- 
don, purſuant to notice in the London Gazette for that pur- 
poſe given, choſen aſſignees of this deponent's eſtate ad ef- 
fects, and an aſſigument thereof was executed to them ac- 
cordingly by the major part of the commiſſioners named in the 
faid commiſſion. And this deponent ſaith, That the ſaid Jonn 
Reynolds is the acting aſſignee of this deponent's eſtate and 
effects. (figned) Ar Ex. MITCHELL. 


Sworn in before me, this 20th 


Feb, 1770, Will, Beckford, Mayor, 


